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Osage Nation App Proc. —rAppeal by Permlssion, Judgme,nt of the Osage Nation Tnal' s
_ i e Couvt Reversed, Remanded b s pon Y e ¥ W
i '0 Josepthlhams, Norman, (Dldahoma, for the Appellee, Pnnc1pal Chlef Jamcs R Gtay
- Loyed E. Glll III Pawhuska, Oklahoma, for thaAppellant Spcaker Archle Mason
o 1 OPINION . ~ SR
JUSTICE DRBNT dehvelcd the opnuon of the Court m whlch CHIEF JUSTICE LOHAH and JUSTICB :
LOGAN_]Oln A j ; ' '
Inthe first case before: the Supremc Court.of the Osage Natlon Archle L. Mason,
' Speaker of thc Osage Nation Cpng;ess appcaled the Osage Natlon Tua] Court’s declsmn L
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. 'declalmg leglslatwe act ONCAI 08 07 ‘the Independent Press Act of 2008 unoonstltutlonal under'; S

Artlcle IV Sectaon S(A) of the Qsage Natton Constltutlon Notwnbstandmg the- manner m o

: _._whrch the Appellant ﬁled hls appea,l of. the: trml oourt’s declsxon, we glanted the appcal for
| ., .substanttal comphance th the OSa,ge Natlon Appellate Procedures We conclude that the »
, Osage Natton T1'1a1 Court lacked Juuschctlon Qver tlus matter because the Prmmpa‘l Chi'ef'failed
“to: estabhsh a case nd controversy 1equned by Artlcle VIII sectlonS of the Osage Natlon §
| Constttutlon We hold. that the Pnncrpal Chlef’s duty to. execute the law, by. 1tself, does not
N constttute mjury for purposes of estabhshmg a8 case or. eontmversy that would fall: w1thm the
o 'Osage Natlon court’s juusdlcm)n Accordmgly, we reverse the Judgments of the’Osage Natlon
- Trial: Court and remand this matter with mstructlons ta dlsmlss the Pn‘nclpal Ch.tef’ §: petmon for '
' '.lack of Ju.nsdtction. _ it : ’ sum

crLaowh I Facts and Procedural Htstory : : : .

On Apnl 8 2008 the Osage Natlon Congress (“Congress”) adopted ONCA 08—0’7 the A .

' ) -IIndependent Press Act of" 2008 g“.Aet”) The Act declared among other thmgs thevmdependence. . ’
, . of. the Osage News (a newspaper pubhshedsby the Osage Nanon (“Nation")), the establlshmcnt ar ¥

LE of an edttonal board and its: dutles, and.the- quahﬁcatlons and dutles of a. edrt;or o

* ‘The Act created an edltol lal board responsrble for estabhshmg an enforomg a pohcy that ‘-" -

- .would be “fatr and respons1b1e m ' the reportmg of general news, cunent events and 1ssues of
s Osage concern i ONCA 08—07 § 7(A) It also dxrected the edltonal boardto deVelop

W conslstentfarr and reasonable pohcles on campaign advertismg,” and m pubhsh those pol1c1es el -‘

: W1thm a certam tune penod T he ed1tona1 boa1d conSIStS of tbree members, one of whom must o
T ‘be: appomted by the: Pnncxpal Chref another by Congress and a ﬂurd by the mitlal appomtees _
o ;.All appomtees are: subJect to conglessmnal con.ﬁnna,tlon The ed1tona1 board is responslble for B
g appomtmg an edltor in accordancewth the\Act . o
| The Act was presented to the Punc,lpal Chlef in accoldance w1th the leglslative process
. set forth in Art1ele Vi, seetaon 12 of the- Osage Nanon Constlmhon (“Consntutto ’) The P n W
& Prineipal Chief’ exerclsed his veto power, clannmg the, Act abrxdged the freedom ot‘the press o
* violation of Arhcle vV, secnon S(A) of the. Conshtutlon by attemptmg regulate the stmctme and . .'
- ,..content: of the Osage News Asrfurther grounds for the veto; the Etmmpal Chief stated the. Osage-' -'
'.I.-“News would be subject t0 legtslatwe control through 1ts appropnauon powel. Congress '

SPC-Os 01
“Page2f 12. -



Dec. 1. 2009 4:0PM . TS 3 1 S

:
!
' l

) -subsequently overrode’the Prmctpal Chlef’ s:veto pu1 suant to Artlcle VI seotton 13 of the
'Constttutton : “ R '. G
' On July 14, 2008 the Prlnclpal Chlef ﬁled sult in: the Osage Natton Trtal C.ourt seekmg :

:1 : deolaratory reltef by requestmg the tnal court to mva.ltdate the. Act mn its enttt‘ety because of its

' constttutlonal deﬁolenetes The Prmctpal Ch1ef ﬁled the matter 838 pettttoner in: an In Re action, . '

N udenttfymg the mdmdual members of the Osage Natlon Congress as ‘&nterested parttes" mstead ;‘ 3
i of defendants or respondents , f 9] i . n L
Pnor to the hearmg set by the tnal court, Arohre Mason ﬁled an: amicus cur:ae bnef in h.ls -
capacity as the Speaket of the (Dsage Natton C’,ongt ess After the hearmg, the tnal court 1ssued "

its order, ﬁndmg the goutt had Junsdtctron over the matter as the. ﬁnal authority on. matters of -

constttutlonal mtetptetatlon the requlrement nnposed on the Pt:mctpal Chlef to. enforee the act : P

. constitutes. injury ln fact and that the Act establlshed 8 neWspaper operated by: an edltortal board v 3
- 'dlrected tor develop pohcres and proeedures regardmg the newspaper 8 operatton ‘Ihe tnal court i
| determmed that the Act vmlated Artrcle 1V, sectton 3(A) of; the Constrtunon because it :
establtshes an edttonal ‘board wnh 8 structute determmed by the Act and is: bound to report on .
matters that are “pre~detemuned and regu.lated by andthrough the Aet " (Qrder and Judgment
, September 11 2008 p-3.) The trtal court further detennmed that noprovision of the Act could :
~be severed where the remam.tng provrstons could stand alone, and declared the Actin- 1ts enttrety -
. ‘unconsntuttonal null vord and- unenforceable | f B R _
Speaker Mason ftled alprehnunary Notioe. of Appeal within: tlnrty (30) days of the tnal
- court’s Order Followmg the t:rtal court’s mder and the ﬁhng of the. appeal amicus party ﬁled. 8.
- Post-Judgment Motion: ta Intervene f01 the purposes of appeal whtch Was subsequently dented
'by the. tnal court a3 unttmely ﬁled Wrthm th1rty (30) days ¢ of the trxal court’s dectston on the
: motlon, armeus ﬁled an Amended Petition jn Errar to mclude the demal of the motxon to.
"mtervene as grounds for appea.l We grant the appeal and now reverse : ‘

. ) II Law Appllcable to the Case
Both parttes to this case attempted to mterplet seetton 1of the Civil Proeedure Code, ,
' : '. which states “the Court shall apply any laws of the United States that may- be appltcable »
* Chief Gray's. counsel speculated durmg oral argument that the; provrsron requned comphanee"
'w1th procedural mandates Speaket Mason s counsel atgued the mandate required the

SP’C—,OS-OI‘
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o ‘apphcatron of all Umted States'law, mcludmg common law We are not persuaded by erther ‘
.argument Seetron 4 of the' Ctvrl Procedure Code desrgnates what procedural 1u1es apply m civil | .

matters, and the mterpretatron proft‘ered by Speaker Mason s: counsel would ha\ze all. statutes, ™

. regulatrons and case law of thelUmted States a.pply, regardless of SUbject matter : .

L We appreerate Chref Gray s message to the Court wrth respeet to detenmnmg matters

‘ ’ N wrthrn the- Osage Natron’s soveretgn status In the mterests of creatmg a framework to gurde 2

fuiture. deersmns of the Natron s eourts, snd untrl such time. when the laws, rules, or regulatrons of

. the Osage Nauon prowde othemnse, we find that the language of, sectron 1 of the Crv11

Proeedure Code requrres the Osage Natron eourts 10’ apply Umted States statutes that lmposo

" spee).ﬁc oblrgatlons upon theNatron wrth respect to ity aetlvmes Case law mterpretsng those :

statutes shall be non-bmdmg, pprsuasrve authonty We fmd thrs wrll grve the courts the
necessary latitudeto- mterpret laws m a; manner eonsrstent wrth the soverergn status of the Osage |
Natron'-." L LT ' )
- .. III Standard of Review ) ,
We review de # novo the tnal coint’s fmdmgs on Speaker Mason '8 PostJudgment Moﬂpn '
' to Intervene with respect to. mtervenuon as of nght Permrsswesmterventrons are revwwed for
- abuse of drseretlon I urlsdretropal ﬁndmgs and quesnons Tegar dmg the constltutronalrty of a '
E particular s statute are questrons of law The Court finds itis: appropnate ‘therefore, to 1ev1ew -
. such questrons de novo, wrth no presumptron of aeeuraey ar eorrcetness affor ded to the |

conclusrons of the,trral court. l

wl

. oy IV Post-Judgment Motron to Intervene ' :

o Although our deersron ulumately turng on the content of Chref Gray s: peutron, we must -
-~ first, deterxmne whether Speaker Mason s appeal is: properly before ﬂns Court We ﬁnd 1t 1s The .
- orrgrnal request for relief’ identrﬁed no: adverse partres to Chref Gray s clalm. Instead the

- .,petrtron 1dent1ﬁed membets of. Congress as “mterested parttes » Speaker Mason filed brrefs and” |
-;‘_partrerpated in,the: hearmg on Chref Gray 8 petttron as armcus aud sought a PastJudgment |

Motion o Intervene-geven. (7) days aﬁer'the trial court 1ssued 1ts order ﬁndmg the Act

' -unconstrmtronal The tnal court ulttmately detennmed the mouon was untlmely ﬁled We
":reverse. e R .- o e e

Silo . USPC-08-01
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. Althou_ghthe le Procedure Code does not address p.ost Judgment mouons tos mterven,e
L and m‘the absenee of: apphcable Federal Rules cf ClVll Procedureg the' Court ,ts persuaded by
L UnitedAzrlma.s', Inc. v, McDonald g whteh the Umted States Supreme Court found a party‘had
AR tlmely ﬁled a postujudgment motton fo mtervene and sansfied the teqpuements for mterventton
; . under the Federal Rules of Gml Procedure. 432 U S 385 395 (1977) In holdtng ﬂtat 1ts

dCCISlon was eonsrstent wnh other federal cases allowmg post-Judgment mottons to mtervene, 2 Bl

g ¥ 4 the eourt stated “[1]nsofar as the mottons to mterVene m these cases were made w1th1n the

L ap_phcable tlme tbr ﬁhng an appeal, they are’ conststent wrth our optmon and judgment Lt

o Sectxon 2 of the Appellate Rules requxres appeals to ‘be: ﬁled w1th1n « ! ) _", ty(30): days from
-date’ of Judgmen i Speaker Ma,son ﬁled the motron \mthm the th1rty day tlme penod to; appeal
the tnal court’s deersxon on the. ments of Chref Gray 5 pe’ntxon The l’rlncrpal Chief not only

. consented to mtervennom but also suffer ed no prejudtce by Speaker Mason s mterVennon, We,

B ‘thelefore, hold when & party pamclpates m a matter as: amicus curzae, files a.n uncontested post~

oy Judgment motton to mtervene w1th1n the apphcable nme: for ﬁling an appeal and the ex1st1ng |

u; partxes to. the matter suffer 10 prejuchce ‘by the tmung of the requestmg part;y s mterventton, the e
.‘.‘motlonlsu:nelyﬁled § T T e T <

. . .. . . B v

Rule 24 of the Federal Rules of le Procedure governs the clrcmnstnnees by whrch a
= party may mtervene m an ongomg matter Rule 24(&)('2) reqmres a eourt to glant a motlon to .
- \mtervene when the agphcant “clalms an mterest relatmg to the property or transaetton that Is, the k
- sub_]eet of the actton, and 13 so srtuated'that dlsposmg oft.he aetron may as a practtcal matter
. - n‘npagr QI: lmpede the movant's abrhty to protect 1ts mterest. unless emstmg partles adequately

e represent thatvmteres " We ﬁnd that Speaker Meson hns satlsﬁed the elements of th1s rule by
| 1dent1fymg a preteetable mterest that wpuld be: nnpa.tred by the demal of mterventton, and
e because thele is no exrstmg party to represent hJs mterest e o

K W

i We depend on. extm-_]unsdlcttonal rulmgs sparmgly in: an effo:t to eonsrder the practlcal applieatton of our g,
deelstons to: the legal questlons before usi. _ . LU ahye % :

4
1

| - -_spcj-'os..q_i]{--'.;: ;
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, “An mterest relatmg to the property or, transacno smdleates that there 1s a srgmﬁcantly
' protectable mtereat At. rmmmum, “[’c]he apphoant must have an mterest that could be adverscly
3 faffected by‘the htrgatron But practrcal Judgment must.he apphed in: determmmg whetherthe
o strength of the' mterest and the potentral rrsk of'i mjury to that mterest Justlfy mterventron " San ,
- :' L 'Juan C’ounty » United States. 503 . 3d 1 163 1199 (lOth Ci. 2007) Speaker Mason must show R
5 that mpaument of' hls legal mterest 1s possrble 1f‘mterventron 1s demed SR
; ¥ In his oapacrty as‘a member of the Osage ‘Nation Congress, SpeakerMason has an
; Jnterest ‘to-defend. the constrtutrpnalrty of logrslatmn that has been challenged The mterest 1s
. ‘ adversely aﬁ‘ected by Chref Gray s InRe petrtron, whrch -as apractroal matter, precludes any

' party ase defendant ot.a respondent Although the mterest could be advoeated as amxcus curzae,_ poit |

‘the abrlity to appeal the tnal court’s dee1s10n, and therefore protect the mterest is nonexrstent
L ‘ wrthout status as an mtervenor l ‘By denymg mterventron, Speaker Mason £y mterest m the sub_]ect: '
.;matterhas been nnparred ,. o : S s
_ ’I‘he nature of Chlef Grray 8 petrtron ﬁrrther excluded the ab1hty of 8 party to represent :
. ‘Speaker Mason f: lnterest as no other party was named mthe lrugatron to ’defend agamst Clnef
e B Gray’s allegatrons Speaker Mason satisfied the ﬁnal element of Rule 24(a) '
We therefore hold a party satrsfies the reqmrement for: mterventron as of rrght when he
tunely ﬁles a motron to’ mtervene, asserts a proteotable mterest that wrll be adversely rmpaoted
) .:by the lrtlgatlon, and no other exrstmg party adequately represents that mte1est Speaker Mason “
has sausﬁed the reqmrement ﬂ)r mterventlon as of nght i

-V Substnntlal Complrance wrth Crvrl Appellate Procedures i _
-Appellant, Speaker Mason, ﬁled a Nottce of Appeal wrth the Osage Natlon Tnal Court pursuant g
to Seetlon ) of Osage Natlon Rules for Civil Appeals (“Appellate Rules”) Appellee, Chlef )
| Gtay, eontendcd that thrs Court lacked _]unsdrcuon over the Qppeal because the:Notzce of" Appeal T
. was not ﬁled m oompllance wrth the' Appellate Rules The Appellate Rules, reunre appellants to
ﬁle petmons m error in accordance wrth sectron 5 The petrtron plaoes the partres on notrce of
the party’s mtent to appeal the lower court’s dec1s1on Sectron S(d) of the Appellate Rules : '4
authorrzes appeals to proceed desprte defects in’ therr ﬁlmg provrded they are W1th1n the
prescnbed time. Iumt 0 ' ‘ ‘ i

R
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. We: are not 801 mehned to elevate form over substance to the detrlment of an otherwrse
' approprlate appeal. - Speaker Mason ﬁled a Notir:e of Appeal rather than a Petition z‘n Error w1t11 %
the Court. The- two. forms, s1m11ar in. format, setve the seme purpose: to plaee the parties on B
| notice that an appeal is. pendmg The defects contalned W1thm the Notice of Appeal and later the
| __ 'Amended Petirion in Error, we1e not 80. srgm.ﬁeant as to. defeat or otherwrse obstruct the purpose
" of'the appeals process In ﬁ.ndmg the appeal Was umely filed we hold that, w:th xespect to the :
_ nommal eirors in Speaker Mason’s 1n1t1a1 appeal to tlus Court, the appeal 1s p1 opexly before thrs
,Court : g e e i T
Speakel Mason ﬁled a Notzce of Appeal on October 10, 2008 w1thm thrrty= (30) duys aﬁeri
- the September 11,2008 trial court judgment, The appeal was tlmely ﬁled Chief Gray's =~
' :: Counsel ﬁled 8 Nonce of Appearance and ﬁled bnefs m tl-us matter Chref Gray, the sole named K
- ,party in tlus matter, was both aware and actwe throughout all phases of ttus appeal We - '
3 v'therefore find Speaker Mason substantlally cornphed w1th sectron 5 of the Appellete RuIes for
' ‘ ) -I-.;Purposes of estabhshmg his. appeal and glant h1s appeal g .' e ki
: : R VI Analysls L :
Wlth the proceduml xssues addressed we now turn to thie Junsdrctmnal questlon before
the Court Because we resolve »tlns matter on a _)urlsdlctlonal bas1s we do not reach the merlts of Fo
N the Prmclpal Chlet’s elalm ‘ ' ’ : |

A ‘.Osa e Natton Courts Have Junsdwtlon Over Cases and Controversxes Eog i
- 'The Court is called upon to settle the Junsdmhonal boundanes set forth in the Osage
‘ Natlon Constltntlon Under Arncle VHI Sectlon 1 the udiclal branch shall be responSIble
| mterpreting the laws of the Osage Nauon Wlnle ‘we. recogmze the powe1 of the courts to
determme the constltutlonahty of laws adopted hy the Natlon we must do 80 wrthm the context
| . of our-own constrtuuonal hmltahons Itis in the co;ntext of the soverelgn status of the Osage

' 'Nahon thet we must- examme the extent of tho se: hmrtetlons Though we gre guxded by the

_ ~lustonca1 Junsprudence of the Umted States on these foundattonal concepts we must estabhsh
- our own; ﬁe,mework of Judlelal prmexples that capture thevalues an,d umqueness of the Osage ’
Nahon ‘ ' e :

SPC-08-0]
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Our Judmtal power is hmned to those matters set forth by the Consntuuon, unless a olalm
L falls thhm those hmttatxons, the courts are wnhout poWer to aot We thereforemly on the B

.....

o 1 of the OSage Constltutton descnbes the court’s respon31b111t1es, 1t 1s section 5 that confers '_ : _' '

i ‘Jurisdlotlon “The Tnal Court shal]. have ongmal Junsdtctlon, not otherwise reserved to the

Supreme Court over all casea and controversws ansmg undex the Consututton, laws, und

customs and tradmons of the: Osage Nanon.’? ; -'71 o

5, Chlef Gray draws a grea,t deal of attennon to a s:mﬂar matter dec1ded by the Chzckasaw
L Tnbal Court In Re James, in. wlnch the ChlckaeawNauon 5 oouxt held an-act, of the Chlckas'aw
Nauon unconstltutlonal 4 Olda Tnb 488 (1586) Thc Chlckasaw leglslatme ovenode the .
o Govemor s veto of the act, whmh prompted the Governor s petmon to the court. ' o

Though procedwallysnmlar to the ;:ase bef01e the Court, Jn Re Jamesk can be

| e consutuuons. Artlcle XIII seotton 1 of the Chckasaw Constttunon states “Tb,e Judlclal
" ow 'Department shall have Jurisdtctxon to dec1de dlsputes under any prowsxon of thls Constltunon or

! k ‘ay. Ieglslatlon enacted by the '];’nbal Leglslature 2 " The, Chn:kasa,w conrt found that the
' 'alanguage confened junsd1ctton'upon the court to deiemune the‘valldlty of o law. Id at 491 (“It
- is the; duty of the Court fo ﬁrst detemnnc 1f it has ajunsdtcnonto deterrmne the questmn
‘-'mvolved") b fan o el g,
As we prewously stated the key language that confers Junsdlouon upon the Osage .'_- |
| . Na’aon tr,lal court hes not m sectlon 1 of Arucle VIII (whlchndenttﬁes the Judtcmry s _
| 3 1espon31b1ht1es), hut m secnon 5 whlch grants or1gma1 Jurisdmtlon to the tnal court “over all

-(.
?

. .;-? cases and: controversles w o .'"

The difference is cntlcal the Ch:ckasaw Constnutlon confers Junsdtctton fo dectde
1egtslat1ve dlsputes wh11e the Osage Na’non Constltutton speolﬁcally confers Jm'lsdwtlon over R
L “oasos and controversws.’-’ The*legal ‘bas1s for the Chlckasaw court’s Junsdlouon dumnlshes the -

k3 "'Cluckasaw case $ apphcablhty’hew. o S

. We have found nothmg m the Constuunon that grants Junsdlc‘aOn to the tnal court in the o
o absence of a case-or controvcrsy, I.n the absencc of any such language, we hold that all matters " o
. & before the: Osage N anon tnal courl: must come w1th1n the provmons of Artlcle VIII, sec’non 5 A

. SPC-08-01 ’
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P 'party bnngmg a clalm bears the burden of estabhshmg the c.ourt’s Junsdlctlon in: accordance with. o
; TConstltutlon Fullure to doiso. renders the court unable to ad]udrcatc the matter '

. By "case and eontrOVersy” we mean a ela1m brought before the. court for the protectlon of -

g enforcement of nghts orthe] preventlon, redress or pumshment of wrongs‘ There is httle room .-

- for'claims: seekmg advrsory opnnons, wlnch we. hold the: courts are wnhout Junsdlctton to. render ,

‘in the absence of a case: 01 contt‘oversy Even in the context of declaratory Judgments, In Re . __
- _aenons O1.50. called “fnendly smts” the1e must be competmg mterests at stake that fall w1thm the '
“Case and eontroversy 1equ1rcment R ‘ a '

Standing IsRe ‘ 1r_dt' Es ;b 'sha ; aseandConh'oversl'--' R S
.. Our requnement to establish a case or controversy is: satxsﬁed where 8 plamtiff/petmoner '
:_has stand.mg See, 3 g DaimlerChrysler Carp v Cuno, 547 U S 332 (2006) The qucstlon ot‘ .
", standing is whethel a plamtrff is enntled 10 have a court decxde the memts of the dlspute Allen v
. I.Wrzght 468 U S 737, 750~51 (1984) Plamuffs that come before the Natlon 8 courts must mcet
o thls threshold requlrement pnor to the adjudlcatlon ot‘thelr cla.lms e W s
. - We are adv1sed by federal Judchal precedent on th1s issue. To have Artlc]e VIII standmg,
a plamtrff must eatabllsh : an lmury toa. legally protected interest; (2) eausatlon that canbe
.rellably traoed to the challenged act1v1ty, and; (3) redressabihty that goes beyond speculatlve
'.rehef See Lujan W Defender.s' of Wzldlzfe, 504 U..8.:555, 560-561 (1992) (1dent1fy1ng these
g .elements a8 "n'reduclble constltuttonal n:ummum" requuements) We hold Arucle VIII sectton 5

"B,

of: the Constmmon requues plmnnffs (or petmoners as’ the case may be) in c1v11 matters o "
'demonstrate standmg pnor 0. the court adJudlcanng thelr clajm, | ' L

Ch1ef Gray f‘ led hJS petmon to- challenge the constlttmonahty of the ONGA 08 07, dueto
-provrsmns that attempted to “regulate the struetute and content of the Osage News,” and, thus,
vwlated Artlcle v, sectlon 3(A) of the Const1tut10n As’ part of his.petition, Chlef Gray: clalmed
. ‘the Aet plaeed h1m a posmon to vrolate his duty to uphold the Constltutlon by exeeutmg and
M enforcmg alaw that wolates the Copstrtutron "He furthe1 stated the nsk of vrolatmg h:s oath

’ ’I'lns holdmg necessmly precludes the type iof petmon ﬁled dn this matter, as 1ts form 1s rmt conducive to
_ identifymg competing. interests and potentlally;adverse parties. R

SPC~08~01
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. :constltuted m]ury for purposes of estabhshmg standmg, as dtd the nsk that the Osage Natron
o Congress could c0ntrol the Osage News through its appropnauons power or some other means of .
mdlreeteontrol . . i et S
R _ . Chief Gray § quandary 1s not lost on; tlns Court He is bound by oath to support the i
Constttutton, but may, ﬁorn tune to trme, be requrred t0 execute laws he;s may ﬁnd meonsrstent

- withit.. Beoause itis: the court s respons.tblhty to determme the constmmonahty of. the Natron F SR

" laws, itis neither unexpected npr unreasonable to seek the court's assnstance At the same ttme,
- we are mrndful of the Judte;ary- 's own constrtuttonal obhgattons to hear oply. those matters .
L properly before it, "We must put asrde the natural urge to. ptoeeed drreotly to the merrts of this ~
. -nnportant drspute and 0 settle it for the sake of eonvemenee aud efﬁerency * Ralne,s v. Bird,” ‘
‘ 591 US. 811 820 (1 997) Instead our duty is to: exarmne whether Cluef Gray met lus burden of :
_estahhshmg that hrs ela.rmed m_]ury 1s personal pat'ttculauzed concrete, and otherw1se Judlclally -
. ,--.cogmzable A Id Identlfylng a Judlerally cogmzable m_;ury 1s essennal to estabhshmg standmg to
2 5 -brmg a clalm before fhe Court. . > . . , ;, .
Artrcle VI, seetton 1 of the Constrtutron reqmres the Prmctpal Chref to “dutrﬁrlly support'
the Constrtutron and'the. laws of the Osage Natron arid [to] see that the laws are: falthfully
.. - executed admnnstered and enforced » The: -oath taken by Clnef Gtay 1elates to the ofﬁcral .
'i ) conduct oflns ofﬁee The mJury alleged by Chref Gray 1s essentrally one that would forcehun
1o vrolate lns oath by exeeutmg a law he: belreves ig unconsumtronal Such an mjury—to the '
.extent one: emsts—ls 1nst1tutlonal in nature if Chref Gtay Were to leave ofﬁce today his_.
o suocessor would be requu:ed totassume Aruele VII 1esponsrbrhtres The mjut'y is not. personal to
‘,-,ChrefGray e e I : E
o ‘, , The statutory responsrbrlrty to appomt an. mdrvrdual to an. edttonal boarclts also an .
'mstrtuttonal duty that does not rmpose on his oath to execute, adnumster or enforce a law 'Wrth |
:respect to that responsrbrhty, there is no parttcular 1n_1ury Cluef Gray ca: allege for purposes of
" .-standmg Nor i isthe i nyury alleged by Cluef Giay concrete, that is, thc mjury is: not that he
" cannot support the Consututlon or.that, he oannot exeeute admrmster or enforee the N‘auon s
laws. Instead he argues that by executmg the law, he rs vrolatmg the. Constltutlon Such an
 injury may. be susta.med ifhe. had the power to determine: ‘whether o law was. eonstrtuuonal We
note, however, that nothmg in Artrcle VI of the Constrtutron authonzes the Executwe branch to

make determmauons of! the constrtuuonahty of laws duly-adopted by the Osage Nauon I

o ""SPC-Q_B.QOI'_".,
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g Congress that power belongs exclusrvely to the Judrcrary under Arncle VIII and. Arttcle v,
| “section 2 prohtbrts one branch from exerclsmg “any power properly vested~ in e1the1 of the others L
. 'except as exptessly prowdcd m thc Osnge Natton Constrtutton oo R O
L . Wlth respect to the nslathat the Cpngress could contt‘ol ih.c nchpaper through 1ts .
e .'appropnatlon powers or some other Iegtslattve retahatory ectron, we, ﬁndthe assertron 0 be' too ‘
. speculatwe in nature to constttutc mjury for purposes of estabhshmg standmg HOWever reahsttc' »
. or fantastlcal the speculatlon may be, it ig not. concrete enough for the Coutt to fmd mjury where o
r nonc exrsts In the ﬁ.xtute should such an event occur, the newspapen may have the opportumty -

S : the Act should the newspaper s editonal boatd or staff ﬁnd that 1t tmpaus or mfrmges on the R
".newspaper 'S mdepcndence We wrll not consrdct‘ What matters may ctht beyond thts case. :

To allow the type of mjury alleged by, Chief: Grey to be J].ldlCla.lly cogmzable would be to 5 ™ o

' authonze the Princrpal Chtef, and concetvably any member of the Executwe br anch to refuse to |
: _ exccutc admrmster or enforce alaw because they beheved the law 'WaS. unconsntuuonal, wrthout
'. asserttng more It would open the doors to eny member ofthe Executtve to filea clann '_ L

' requestmg an. optmon on the constttuttonalrty of any grven law. Such A result is. mconsrstent w1th¥

X .;.the rcqulremcnts o,f Artlcle VIII of the‘Constltutron. N o b BT
Based on the foregorng, we hold that the mere duty to execute, adrmmster or enforce a N

- jflaw, W1thout more, does not. consutute mjury for purposes ofsansfymg the standmg requtrement =N

.Accordmgly, Cluef Grq,y has not: estabhshed a Judtctally cogmzable m_lury, whlch preeludes . --I N
'standlng in thrs matter. Beeause we ﬁnd Ch1ef Gray ﬁaulcd to sansfy the thr.eshold requuements |
' ,Ito ﬁle this claun, we ﬁnd no case oF controversy requrred by Artlcle VI];I of the Constttutton
exrsted -and the tnal court was wﬂhout ;unsdrctron to hear hlS pcntton ) o
' o The Court s cogmzant of the. nnpact of: th.ls decrsron' o/ the relatlonshlp betWecnfhe
E branches of governmcnt, and d1d not. take thts case'or tts 1mphcatlons hghtly. Because thts Court
o -ﬁnds that Chtef Gray fatled to show he was mjured by ONCA 08r-07 the Court: wrll not rule on’
I,-‘..whcther the Aot is constttuttonal However, thls Court does recogmzetthat freedom of speech or’
the press is- an maltcneble nght of the Osage people, not to. be abndged or demed by any branch
SLor department of the Osage Natton goVernment or. by Bhy ofﬁcral ot‘the govemment T]ns Court
g consrders such nghts to’ be necessary to mamtam "a free, soverelgn, and mdependent natlon n .
Osage Natlon Constltutlon, At't IV. § 2 Those seekmg to abndge or deny such, freedoms w1th Cen

<

sec 0801
Page Ll of 12



Dec. 11. 2009 4:05PM No. 3136 P. 14

prior restraint will have a very high burden of proof to show that a less restrictive means is not
possible, .

The Osage Nation Trial Court’s decisions are REVERSED, and this matter is remanded
to the trial court with instructions to dismiss Chief Gray’s petition-for lack of jurisdiction.

REVERSED AND REMANDED.
Tssued this Z{vdé day of WM , 2009.

OSAGE NATION SUPREME COURT

/

¢

Charles Lohah, Chief Justice
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